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TO THE ATTORNEY GENERAL

This memo from Lsbor seeks Justice clearance
to terminate several MDTA programs and an
ARA project in Alabara because they are segregated,

This is being cleared at the White House also
by the President's express direction,

JER




8 Novesber 19643

MEMORANDUN BFOR THE /TTORMEY GENER AL

Abe Chayes called me shomt this
yesterdsy. T believe he is going te . -
kill the proposal in the legal Advisor's . : I
office. He is very mmch sgainmst it.
BN

Attachment .

Memo abt. UN Rapporteur for Humam Rights




8 YNewvendber 1963

MEMORANDUM PFOR THE ATTORNEY GENERAL

Re: Civil Rights Commission

There are two existing vacancies, one crested
by the resigmation of Deam Sterey and the other by the
resignatioa of Spottswood Reblasoa, ~—

To replace Robimsoa, the best suggestioa
personally knowa to me is Jehn Wheeler of Durham,
Nozth Carolinms, He is a banker, very highly regarded,
and a« man of great integrity and intelligence and
sense, He is presently 2 member of the President’s
Committee on Equal Employmeant Oppoztuaity.

Another suggestion which should be considered
is Vrs, Frankis PFreeman of St. louis, Nissouri. This
is Lowis Martin's suggestioa. He says that she is
well-known and well-thomght of, and that her appointaent
would be helpful, particularly ia that past of the
country. Louis ssys that she has the support of beth
Senstors,

To replace Desm Storey, Ramsey Clark recos-
mends Dr, lLuther Holconb of Dallas, I do not kanow
Dr. Holcomd well, but have taslked with him and corresponded
with him, He is a church lesder who was very active
st the time of the scheol desegregation is Dallas,
He is well-known in that state.

With respect to the Staff Director, asome
people at the White House (I thiank Ralph Dumgas and Dam
Fenn, at lesst) recomsend B3ill Delano, presently Gemersl
Counsel of the Pesce Corps. Sarge Shriver says that
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Delano would be good, but that he is not pressing his

appointmeant., The White House recommendation, to the

extent there is ome, may be as a solutiom to a probles

conceraiag Delano’s proposed appointment as Gemeral .

Counsel of the Air Force. I understand that this has

beea recommended by the Defeanse Department but that there

is eppositioa because of Delamo's political alignmesnts

in New York. <Xsnny O'Donnell wouwld kaow about

that. There are others interested in thet job, One

X person who would be very good is Warold Fleaing, but 2
bave no ides of whether he is interested or aeot,
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-~ &he Paterson Ebening M———q

T Jetober 37, 1963

A clipping of wn artick: that appeared in to-day's iscwe of
The I'alersen Evenmg News is attached. Because of yewr
interest in the subjoct you may wish to have the item ealled

to your attention.

Th-»- Paterson Evening News.

'FBI Work Ideal Goal, Au&rey lewus Says

Former Central - |78 sars age: e m»c;":;:
1 COQC'I Alm’ Amos who served as a White
To Make Good

House bodyguard and physical '

Loo Jam McClairea  was

1 Aubrey C. Lewis, former bnd'h

'coach of lhe Paterson Centra
‘High School feothall team whe
left that pest tn become a spe-
cial agent in the world's most
respected crime  detection or-
ganization. the Federal Bureuﬁ
of Investigation, is in the news
agam.

Assigned by Director J. Fdgar
Hoover to the FRI's Cincinnati
olfice. Lewis and Fdmond D.
Mason, special agent chargeL
of the office in the importamt

ciled as another continuing the
tradition of eutstanding work by
Amaes.

| Going through the FBI acad-
emy with Lewis was another
member of his race, James W,

Ohie city, were featured on a
television program te acquaint,
viewers with the FBl's jurisdic-
tion i connection with inter-
state transportaten of fire-
waorks.

Lewis, an intense. earnes! a

mined to he an outstanding
member of the FBI ferce.

To him, this mure repre-
sents his ideal goal.

HS Fosotball Star

Lewis initially attracted pub-
lic altention as a student
Montclair High School !here
under the tutclage of (‘each
Clary Anderson. he was twice
chosen as an All-America high
school foetball plaver. He siml-
larly starred in track events.

Matriculating at the Univer-
sity of Notre Dame in 1954, he
continued to star on the gridiren)
as a speedy varsity halfback. He
was captain of the Notre Dame
track team and set recerds|
which still stand, notably in the
high hurdles.

When he was retained as a
member of the Paterson Cen-
tral High Schee] faculty, he be-
came the first member of his|
race to become a high schooll
head coach of leotball in New
Jersey.

AUBREY C. I.EWIS loﬂner P.lern- Cenlrll Iligh Scbnl
head f{ootball ceach, sew a special agent of the FBI, is shown
as he appeared en 8 recent television program outlining the ,
famed investigative agency’s jurisdiction in transpert of fire-
works. Lewls, right. Is showa with Edmuad D. Mason, lpﬂ'hl
agest in charge of the (‘inclnaul FBI office, where he

1962. After the inteasive 14-]in a national magazine arlicle,
week iraining program, he wasjas the latest member of his race
assigned by Mr. Hoover to thejto be accepted as a member of
Cincinnati office. serving as ajthe illusirious FBI.

special agent investigating vio-| Mr. Hoover, in that article
lations of the Federal lawslasserted the FBI pays no attem
which are within jurisdictien ofjtion to race, creed or color as -
the famed investigative sgency.lmatier of strict poticy.

He mned the FB! in Jm '

Lewis, last vear, was f2atured -0 » radio ev list o8
seried that the FBI was loede
with Catholics,” he said, “and ?

ote stating I was a Mason.
:‘Bv:t soon m‘anerwlrd. as the
charges continued, 1 gave up the
effort as useless.

1 am not interested in}

whether a man is a Jew, a
Catholic, a Protestant, & l\egro
or a White. What 1 losk for is
competence and character.’

; {Barrew, of Agiﬂyvil{e, L
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8 November 1963

MEMORANDUM FOR THE ATTORNEY GENERAL

My suggestion is that he be
named to the North Carolina Advisory
Committee to the Civil Rights Commission,
I think that could be done,

Attachment




THE ATTORNEY GENERAL

Depxty,\uomy&nem........f................

SolicitorGemral..............................

Executive Assistant to the Attorney General .... ..

Assistant Attorney General, Antitrust ... cecsesea

Assi:tantAmomeyGenerd. TaX cieivennnnnnn...

AssistantAttorney General, Civil ceecececcannoeen
AuistantAttorney General, Lands cetcescevecnes
Assistant Attorney General, Criminal............
Assistant Attorney General, Legal Counsel...... .
Assistant Attorney General, Internal Security.....
Assgistant Attorney General, Civil Rights .........

Administrative Assistant Attorney General........
Director, FBL.........................'.......
Director, BurgauofPrisonl....................
Director, Office of Alien Property...............

Commissioner, Immigration and Naturalization. ..

PardonAttomey..............................
PuoleBoard.................................

BoardofhnmigrationAppea.l- cecsecrsectavenena

Special Assistant for Public Information ... ..

Records AdministrationOffice...........-------

For the attention of Burke Marshall 11/8/63_

REMARKS:
Write Riddel and ask him if he
thinge Graham would be interested,
' RFK
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Homorable EH, I-. Riddle, 3. }

s SU—
The Superior Court of North Carolina

Morgaatom, Horth Carolins

Deax Judge Riddles

g
i
1l

The Attorney General asked me
the possibility suggested Dy you of
use of Dr. Graham in dealing with the race
One thought that occurred to me was that he
would be of great value as a member of the Morth
Carcliza Advisory Committee to the Civil Rights
Commission. I wondered if you thought he would

Burke Marshall
Assistant Attorney chal
Civil Rights Divisioa N
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The Dzily Journal
_ Tupalo, Miscissippd
) October 28, 1963
.A M .

5 ke

' Says Beckwith
In Good Spirits .

ERAXDON, Miss., Oct. 27 «e
(CPI) — Former Maf, Gen. Ed-
wn C. Wzlker today visited the
accused killer of Negro civll |
rights leadar Medgar Evers atl
the Rankin County jail here.

. Vialker, who addressed a white
: Citizens Courcil meeting at near
’ by Jackson Saturday, said bhe
wanted to extend “Best wishes™
@ Byron De La Beckwith.

The controversial ex - way

hero would not give his views

- 2s 0 Beckwilh's guilt or imne-

cence but said Evers’ “activite

: ies were not in the best inter-

bt esis of the nation.” :

Walker said he found Beek-

+wib “in good spirits and very
courageous,”

Beckwith, a fertilizor sales-
man from Greenwood, is aceus-
ed of fatally shooting Evers ia
the back last June 12. He
held pending trial whils state
attorneys attempt to have him
commitied t0 the mental bhes-

- p.it.al for examination, -

G

e “

e mmeh

H




AN VRN LI e

4 November 1963
MEMORANDUM FOR THE ATTORNEY GENERAL

Isn't this enough to tura your
stomach? Frank Smith sent it to me,

Attachment -
FTICE OF Tip
) RECEIVED
! Y
N ; 4 1963 )
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(Rov. 11-2-61)
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[] EXECUTIVE ASSISTANT
[ OFFICE OF PUBLIC INFORMATION
[] SOLICITOR GENERAL
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13 November 1963
ummmm;nmm

We have never had any formal
investigation of the Mississippi Council,
suggestions that the Bureau should
keep itself informed in the same vay
it does with the Xlan, -
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13 Noveaber 1963

On this letter from Mr, McCord,
my suggestion is that he might bring the 3
Mayor up here and leara about the variows - =
as did the Mayor of Annistom. The two
cities have similar problems and axe ia
the same axea,
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23 Bovember 1963

I think you would be interested ia
reading this msmorandum from Stephen :

Spingarn, whom I 4o not know. Bous‘dto : -
be on the FIC or FCC under Roosevelt, - R
and was in the White House under Trumam.
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S Novesder 1963 . .

MEMORANDUM FOR THE ATTORMEY GENERAL

is a background memorandum on the situatioa ia — -3
§t. Augustine, Florida.

In summary, the situation has been quits 2
bad, There has been shooting, beatings, and one : 3
killing. The Eegro population is 3500 ocut of =
15,000. The Negroes have made some gainms, o8
particularly in lunch counters of chain stores, e

but have been refused a bi-racial committee, and
other requests.

' The Klan is active. At times the Governor
has sent men, including highway patrol, iato the
area to help maintain order. I believe there
are state men in the town now,

1 do not see wvhat we can do, unless you
would like me to explore the situatiom
political channels. The only specific reuest is

h:untokoopu informed,




MEMORANDUN FOR THE ATTORNEY GENERAL

‘ The following are matters in the Civil Rights
Division where serious problems may arise between now

and next fall, and vhich you sccordingly may wish to
call to the attention of the President. 3

mn bronght by tho Bopart.ncnt a.bout a yca' ago pursuant
to an order by the Court of Appeals for the Fifth
Circuit directing you to bring such charges. The Fifth
Circuit split evenly on the question vhether jury -
trials were required, and certified that question to
the Supreme Court. It now awaits decision by the
Supreme Court. If the Court holds that jury trials are
required, it is doubtful whether convictions can .

be secured. If the Court holds that jury trials are not
required, it is prodbsble that convictions will be
secured. We have already indicated that we have no
objection to a severance.

It would be desirable to try Barnett first
and seperately, in order to postpone the problems of
trying a governor during his term of office, particularly
if the trial takes place ocutside his state.

It is quite possible that if Barnett is

tried without a jury, he will be given a jail sentence, -




but it may be that no execution on that sentence will be
necessary until after next November. It is, in »y
judgment, unlikely that Governor Johnson will be given
s jail sentence but this is a matter of speculatiom.

2. School Deseqregatiog. There are at least
four areas of serious difficultys

a. An order has been entered against
Auburn University in Auburn, Alabama, effective
for the admission of a Negro student in
January, 1964. It may well be that Governor
Wallace will again interfere with compliance

~ with this order. Even if he does not, he
may create a climate such that the protection
of the student and the maintenance of order
at the University will be a serious problem.

D. A private school suit has been filed
in Jackson, Mississippi, and was dismissed by
Judge Mize in June. This case is now on appeal
to the Fifth Circuit. It almost certainly will
be reversed. It may well be that the Fifth
Circuit will require desegregation effective
in September, 1964. This will create very
serious enforcement problems.

. e. Two of the impact-area school suits
brought by the Department are in Gulfport and
Biloxi, Mississippi. These were also dismissed
by Judge Mize and are on sppeal. They are set
for argument December S. It is possible, although
by no means certain, that Judge Mize will be
reversed and that desegregation will be ordered
for the fall of 1964. Again, very seriocus
enforcement problems would result.

d. Another impact-area school suit is in
Bossier Parish, Louisisna, vhere sShreveport is
located. This is the most bitterly resistant
part of Louisiana. The status of the case is
similar to those in Gulfport and Biloxi, Missis-
sippi. Again, school desegregation may be ordered -

x o r




for the fall of 1964, with resulting serious
enforcemant problems.

There is also an order against trads schools
in Shreveport, and if applications are made,
desegregation could be required in these schools
almost at any time.

3. £it-in cases. These are now pending before
Solicitor General to file a brief ocn the broad
constitutional issue involved, which is whether the
mofaf.cmtyothsmleopcntothopnbuc-q
constitutionally refuse to serve Negroes and call upon A
the police to eject any Negro who refuses to leave the
premigses. The difficulties of the constitutional =
question, and other consequences cf the case, are such
that we have been attempting to avoid briefing this -
basic constitutional issue. Among the factors are the . .. . -
followings AL

a. If the Court decides in favor of the
petitioners (the Hegroes), the most that probably =
would be decided is that the police cannot be
called upon by the owner of the facility. sSuch

- a decision could, and undoubtedly would in nany
places, invite the owner of the premises — Or a MOD ~
to take it upon themselves to deal with any Negroes
demanding service. This has already occurred once
in Jackson, Mississippi, where ths police were
. - instructed not to interfere with a sit-in demon~
stration.

b. On the other hand, a brief by the Department
of Justice rejecting the claims of the Negroes would
lead to a very serious breach between Hegro groupe
and the Administration, as well as to a general loss
of faith in the ability of whites to understand and
to take actiom dealing with Megro grievances.




c. In either event, tho Court will decide
these cases as it sees them, regardless of what
position the Department takes. Unless pudblic
accommodations legislation is passed, the decision
could have very far-reaching and sericus consequences
beginningthlssmer.vhichemnythamesm =
decided. If the cases are decided in favor of the .
Begroes, the problem of self help and racial turmoil "
would be greatly accentuated becausas the ' k.
Court would have decided a constitutional right
without giving the processes of law any effective
way of vindicating the right (this was essentially
vhat caused the Freedom Rides). On the other
hand, if the Court decides the cases against the : .
Negroes, there will unquestionably be widespread
disillusionment and movement toward accepting
the Negro leadership which sees no help from
vhites. These factors emphasize, of course, the
importance of the public accommodations portion
of the legislation.

4. Yoting. In general, voting cases do not
taise serious law enforcement problems. There exists
a potential for serious problems in the future, however, '
in Dallas County, Alabama, and in Mississippi generally.
- In Dallas County, we presently have two cases seeking
injunctive relief against intimidation of registratiom
wvorkers by local officials, including law enforcement
officials. In my judgment, we are entitled to such
relief. If it is forthcoming, we can expect renewed
activity by registration workers among the Negroes,
with resulting bitter reaction among whites and a
possible void in law enforcement becsuse of injunctions
against local officials. o

e i R R
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In Mississippi, there is a campaign under way
to recruit large numbers of students to work on voter
registration next summer. Our prior experience in
Migsissippi suggests that this will lead to widespread

problems.




S *

S. Miscallaneous. There has been continued
racial unrest, among other places, in the following
towns: St. Augustine, Florida, East Clintom, Louisiana,
Plaquemine, Louisiana, Danville, Virginia, Csmbridge,

" Maryland, ¥Williamston, North Carolina, Birmingham, -
Alabama, and Americus and Albany, Georgia. In Cambridge,
order still is maintained only by the prescnce of the
Maryland National Guard. In Danville, East Clintom,

and Plaquemine, there has been repressive police action,
and the use of state and federal injunctions against
demonstrations vhich will eventually be hald to be
unconstitutional. Of thesa three towns, only Danville
has made any progress towards meeting the basic problems.
In Americus and Albany, Georgia, there are pending
federal suits, brought by private parties, which ask

for and may cbtain federal court injunctionszyainst
repressive police actions by local authorities. 1If
thase injunctions do issue, the problem will arise of a’

vacuum in law enforcement.
In Birmingham, the city has still taken no con-

crete steps towards meeting the problems which gave rise
to the demonstrations last spring and the tensions this
fall. The indications at the moment are that it is unlikely
that any steps will be taken.

Burke Marshall

Assistant Attorney General

Civil Rights Division

ccs Deputy Attorney General
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Robert W. Meserve, Esquire .
73 Federal Street . .
Boston 10, Massachusetts

Dear Mr. Meserve:s

Thank you for your letter of Decembder 4
about Judge Cox. I ‘approciat.o your kesping me
informed on this matter.

Very truly yours,

Attorney General
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27 December 19€3

MEMORANDUM FOR THE ATTORNEY GENERAL
From Burke Marshall

\ Sam Faubus, who is the Governor's father, - - s
wrote the following letter to the Madison County '
(Arkansas) Record, which is owned by the Governor
and which published the letter;

cm. Ark.
Dear Editor:

g N s
FRE ot iy

I am stunned and bewilderdd. I :
don't seem to be able to realizé that N <N
the bright-eyed, dark sandy-haired
young man that greeted me with a smile

- and a warm handshake and told me he
~ had received a nice letter from ny
, daughter, Bonnie, in California, only
- a fow days ago, now lies murdered by
the hand of an assassin.

¥When history has rendered its
verdict it will place the name of :
John Fitzgerald Kennedy as cne smong - £+
the greatest Presidents this country
has had since the time of Abraham Line -
coln. He has done more for peace and A
freedom in the 3 short years he has
been President than any man in our
Nation's history.

Children will read about John &
Fitzgerald Xennedy in their history .
books for generations to come, and g
men believing in liberty, justice,
and freedom will revere his name
throughout the entire world,

8am Faubus

S
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Mr. Faubus met the President vhen he dedicated
the Greers Ferry Dam. I thought you would want to see
the letter if you hadn‘’t.
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Rew York City - May 33, 34, 3%
JHUREDAY:

430 PM lv. DC vis AA #30¢
5:28 PM ar. Lagusrdia

OVERNIGHT: Plasa Hotel (large reem)

(Ben Bmith is ot the Waldee®
6:30 PM Mm-w@m-mm-mn.m ;
(The President will leave mcu-tyuuisaommc
‘the Waldorf at 8:45 PM) | |
Cocktafl Parties beforehand (per Paal Corbink: ,

Jack English - Suite 8-RS - Waldort

Bill Posner ~ Louis XVI Room - Waldoef

(WEST)
Official Party - Louis XVI Room - Waldoef
. (BOUTH)

Jack English, mmm'pwmmmm»mm.

FRIDAY: (Lcu Obsrdorfer and Jobn Nolan arriving on the 8:00 shuttle from DC)
9:00 AM | Pat Morta (AP) at the spartment IMPORTANT

9:30 AM Miks Dorman (NEWSDAY) writing book on Oxferd
(MO 7-3642 or PI 1-1239) . _: ’
10:00 AM Mtg. with Variety Store people ~ Carpenter Salon (4th F1.) Waldorf
I:00 A Frask Rese aad Jelfrey Bennett ot the Apartment 3
12:90 PN Lunchesn Mtg. with Hotel sad Restsurant people (Carpenter-White [
: Roem (asxt deor to Carpesier roem) E

e BEE i
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4:00 P James Baldwin at Apariment

OVERNIGHT: Plasa Hotel

SATURDAY: . = o e

10100 AM Mtg. ¥ fb Chain Store mw«wm B
‘]
PEGGY GOODING (Low Obsrdorfer's ssorstary) WILL BE [N NEW YORK FOR THE
MEETINGS AND CANM BE REACHED AT THE WALDORY.

;"’!
MWQMuMAHVﬁh.Gm
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THE CHAIRM AN OF THE
COUNCIL OF ECONOMIC ADVISERS
WASHINSTON

Apefl 17, 1943

MEMORANDUM FOR THE PRENRDENT
Subject: A Summary of the Sieel Situations 5:00 p.m., Wednsoday

A. mmgg

By mid-afterusen teday (Wednesday) all but Kaiser ameng the
top 12 companies had sansunced price insrenses. The "“early risers®™
mmnmmoummmwns
Steel and Bethlehem — Ropuliic just amownsed its vecligameant.

ummm-nmmu“-
the price actisns o dade:

1.  All preducts en which any increases have bosn sanounced
add up t0 42% of the valus of the stesl industyy’s sales

.2, I the industry’s price increase far enth produst sotties
at the Jowert common densninzter - L.o., the smallest
incvense azxnounced by any company -~ the pries rise will
be 3 3% en the focms afiocted, or 1. 47 en the tetal sales
of the inductry. If they all weat to the M+"ort jngrease - -
ssnowmeed, the figures would b 3. T% axd I 5.

3. I G above figurves are adjusted by eliminating these
peeducts which were ingreased by ene 67 mere companics
but 2t increased by U.S. £33c] - alloy sad carben plates
and esaztrical and cammeling shesls -~ the pevcentage of
sales covered doepe frem €7 %9 abows 5C5.  The ever-all
prise fncrease £2» ths indestyy (assuming the Jowest
ssscunsed incresscs besome elisctive fov oll) would avesuge

T BT




B. Evaluation

" There is uo coubt that Big Steel exsrcised restraint in its price
iacrrases, in an attempt to stay within the boundaries of your statement
inst Thurscay. They are stressing that the over-all increase comes
to abcut i oo industry sales -- thus "merely' offsetting the decline in
tree BL.i cos.:poeite price indax of stes] prodecta frem 102.2 68 1959
19i.2 tn ‘faxch 1963 (i957-1959=100).

ve do aet, dm.v kspwz . . . ,,';-_..,‘_, S

-~ whether price iacreases in other industries will be triggered
by steel's actien, (theugh there is reason te belicve that the
mgin target of the increases, awtes, will adserd the increase

withowt raisiag prices);

whether some of the prices will slip back after the hodge
buying subsides;

-~ what the waien reaction will be en steel wages and fringes.
v'e acust further take inte accouwnts

l. That the overseas reaction will tand te be one of alarm ou the
Sasis of the past history of steel leadership in the price-wage
saizal. I had lunch this moon wita van Lennep (the Treasurer-
Ceneral of the Netharlands, whom you had that good session
with about a year ago) and Jack Downie of the OECD Secre-
tariat. Their attituwie was: "The steel price action simply
coafinue our fears thet the moment demaad rises la yous
econory, your prices will rise and your experts will fall, "
“'e have a job to do to put this eteel price imcrease inte
perspective and minimise its overseas impect.

The price increases do not sigaificaatly affect the steal
products we import, but they do hit the steel products we
sxport.
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Although your statement last Thursduy refesred to stoel

3.
prics stabllity and "adjustments up and dewn, ™ there bave
3 downward -« Armco's adjustment

beea o real adiwstments

of wire products mersly sliminsted a premium which the
rest of the industry was not charging. (U.S. Steel privately
iadicated that seme of thely peice adjustnents were down-
ward but this has net been coafirmed.)

4. It will be extremaly impertast to keep stesl wage ssitlements
within bounds that will net touch off supther steel price rise.

)
s & & & & ¢ & o

In shost, we have comne off well, but net unecathed. To put Ui
whole matter ia a perspective that will ascentuate the pestive sad
minimise nsgative effects, it is Lmportant te get an agreed Administra-
tion pesture to be reflected in a pessible urap-up Presidential statement,

press canferences, spesches, and se fecth,

‘ Walter W. Hellew
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THE OFFICE OF THE DEPUTY ATTORNEY GENERAL

TO

——
[ arTorney GEneRas.
0] execure asnSTANT
] of FICE OF PUBLIC INFORMATION
] DEPUTY ATTORNEY GENERAL
[ EXECUTIVE OFFICE~U. S. ATTORNEYS
[[] EXECUTIVE DFFICE~U. §. MARSHALS
[ soLICITOR GENERAL -
[ ADMINISTRATIVE DIVISION
[ usrary
[ ANTITRUST Drvssion
(T civiL prvision
3 civiL RIGHTS DIviSION
[ criMiNAL DIVISION
(O] INTERNAL SECURITY DIVISION
] LANDS DivisiOn
O Tax pvision
[C] oF FICE OF 1L EGAL COUNSEL
(] OFFICE OF ALYEN PROPERTY
[ surREAU OF PRISONS
(] PEDERAL PRISON tNDUSTRIES, INC.
] FEDERAL BUREAU OF INVESTIGATION
(] IMMIGRATION AND NATURALIZATION SERVICE
] PARDON ATTORNEY
[C] pPAROLE BOARD
(] BOARD OF IMMIGRATION APPEALS
[ ATTENTIOR

TREMARKS:

(] noTE AND RETURN
COsezm

] renr convensaTion
T as rzQuesTED

{T] note ano FiE
Ceaurms

[ sionaruns

] arprovaL

[ necomuEnpATN
O coumeny

] necEssary acTion
[ vour Drrozmvymm

D ANSVER OR ACKWOWR~
Z0GK ON OR SEFORE

D PREPARE REPLY ¥OR
THE SIGNATUNE OF

December 27, 1963

Burke Marshall
Civil Rights Division
Rm, 1145




30 Octoder 1963

MENORANDUM FOR MR. KATZENBACH |

I would very much appreciate
your views on the possibility, based
on the attached research, of dis-
qualifying Judge Cox, It would, im
addition to the problems raised in P : E
the memoranda, involve some E
embarrassment to the President and
the Attorney General and the former
Deputy. But I would 1ike to discuss
it with you, and maybe thereafter
with the AG.

g

Attachments

J.‘“W
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Memorandum

TO :

Burke Marshall
Assistant Attorney General
Civil Rights Divisioa

DATE: Qg tober

FrOx \\: Hlarold H, Greene

SUBJECT:

Chief, Appeals and HHG:bCce
i Research Section

Letter from Judge Cox to Johan Doar - United
States v, Mississippi, C.,A, 3312 (S,D, Miss,)

Attached is a memorandum from Alan Marer R

concerning the possible disqualification of Judge
Cox on the account of his letter of Uctodber 16,
1963, to John Doar,

: 1, Technically speaking, except for onme
statement, the bias in the letter is directed a-
gainst Mr., Doar personally rather than against the
Government, It is unlikely that a charge of bias
and prejudice can successfully be made where the
judge is prejudiced against the lawyer rather than
‘against the client, This is so particularly where
the Government is iavolved since, at least in theory,
the Government may be able to substitute other at-
toraeys for those against whom the judge has exhidbited
antagonisa,

2, The exception to the above is the state-
ment that "I spend most of my time fooling with lousy
cases brought before me by your Departmeant in the
Civil Rights field, . . ." 1 suppose that if the
matter were to bde litigated, Judge Cox might con-
tend that he meant that the civil rights cases we - -
had brought in his district were “"lousy™ cases, in
the sense that they were either lacking ia evidence,
were poorly prepasred, or were otherwise inadequate,
In other words, the Judge's statement could be inter-~
preted to mean, not that civil rights cases are "lousy®

DEPARTMENT OF JUSTICE

29, 1963

per se, but that the Department had brought civil rights

cases in his court which happened to be "lousy,”

3., notwithstanding these more or less
technical arguaents,l think Judge Cox's letter would
normally call for his disqualification, That letter
is couched in such non-judicial language, and shows

. Pt S
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such an obvious lack of restraint, that fair-minded
persons would probably be coavinced of his prejudice
against the Governament in civil rights cases. I aa
net impressed with such decisions as United States v,
16,000 Acres of Land, cited in Ny, Marer's memorandus,
which appear to hold that prejudice against a particu-
lar group of cases is not sufficient, If it is shown
that & judge is imdeed prejudiced in a particular field
(e.g.,, tax cases, negligence cases) it is really
irrelevant in terms of trial fairness that he may be
perfectly objective or favorable to the same litigant
in other types of cases,

4, It is my view that if we filed am affi-
davit of bias and prejudice and Judge Cox refused
to disqualify himself, we would stand an excelleat
chance of prevailing in the Supreme Court if we were -
repregsenting a private litigant,

My doubts concerning the advisability of
pursuing this course are based in part upon the con-
siderations which Mr, Marer details in his memoranduam,
Additionally, I have a feeling that the Goveranmeat
should be and must be considerably more circumspect
in seeking to disqualify judges than would be a private
party, The Government, after sll, operates in many
courts invelving many controversies throughout the
land, It would mot be crippled -- as might be a
private party -~ if it had to put up with a judge who
is prejudiced against it in a particular case or group
of cases, Moreover, the Government has many ways of
making its influence felt which are not opem to s pri-
vate litigant, from the expenditure of funds for appeals
to the appointment of judges and the enactment of
legislation, For these reasons a stricter standard
would ~- justifiably, I think -- be applied to the
Goverament than to a private party,

Un balance, I recommend against moving te
disqualify Judge Ceox,




oy

B g

3

Harold H, Greene, Chief DATE:

Appeals and Research Sectiom
Civil Rights Division AGMzsw]
Alan G. MNarer

Attorney

Letter from Judge Cox to Joha poar re United States
v. Mississippi, C.A., No. 3312 (S.D. Niss.)

- 1 have examined the law on the question 3
of filing an affidavit of bias and prejudice against
Judge Cox on account of his letter to Joha Doar dated
October 16, 1963,

1, Judge Cox®s letter was writtes in re-
sponse to a letter addressed to Judges Cox, Camerom,.
and Brown, by Nr. Doar, dated October 12, 1963, v
In reply, Judge Cox said thats

e o o« 1 thought I had made it clear
to you one time at Hattiesburg that
1 was not in the least impressed
with your impudence im reciting the
chronology of a case before me with
which I am completely familiar. If
you need to build such transcripts
for your boss man, you had better
do that by inter-office memoraada
because I am not favorably impressed
with you or your tactics ia undegre .
taking to push one of your cases
before me, '

1/ MNr. Doar®s letter set forth the prior proceede
Ings in the case, explained his views of the issues -§
and certain other matters, asked that the case be y &
set down for trial at am early date, and emphasized 3
the importance of the case., Nothing in the letter

would warrant the kind of reply Judge Cox made, - .




e ~CHR it A S - e e

- 2 =

The letter them complaims that "I spend most of my
time fooling with lousy cases brought before me bY
your Department in the Civil Rights fiecld and I deo 3
mot intend to turn my docket over to your Departmeat g
for your political advancesent.” =

After suggesting that Nr, Doar has =no
ngense of gratitude or appreciation” for the con=-
sideration and courtesy Judge Cox has given him, the
jetter states that Mr. Doar is “completely stupid if 2
[he does] not fully realize™ that each Judge under- . 5
stands the importance of the pending case (United - — — ¥~
States v. State of Miasissiggi, C.A. No. 33YZ), dnmd ° .
that the Judge does not inte to be hurried or 4
harrassed "by you or any of your underlings in this 3
or any court where I sit and the soomner you get that
through your head the better you will get along with
me, if that is of any interest to you.” The letter
then declares that:

{ do not think that the very
important motions in this case
should be shelved just because
you are in a hurry to make some
kind of showing in your docket
and I shall not vote for any
such irregular and completely
improper procedure simply for
the advancement of your political
goals,

Finally, the letter suggests that "it might be well® E
"for Mr., Doar to give some of his *yaluable personal ' k-
" attention" to the Walthall County case pending be- ;

fore the court, and states that "I just wondezr if %

you have lost interest in this case since you are e

undoubtedly so efficient and alert in calling matters _. :

to my attention in the subject case,."

The Question is whether this letter pro-
vides & legal basis for a motion to disqualify
Judge Cox.

2. The question is governed by statute,
28 U.S.C.V 144 ptc'id.“




Whenever & party to any pro-
ceeding in a district court makes
and files a timely and sufficieat
affidavit that the judge before
whom the matter is pending has a
personal bias or prejudice either
against him or in favor of any
adverse party, such judge shall
proceed no further therein, but
another judge shall be assigned

to hear such proceeding., T ITImTIITITD

The affidavit shall state the
facts and the reasons for the
belief that bias or prejudice
exists, and shall be filed not
less than ten days before the
beginning of the term at which
the proceeding 1is to be heard, or
good cause shall be shown for
failure to file it within such
time, A party may file only one
such affidavit in any case, 1It
shall be accompanied by a certifie
cate of counsel of record stating
that it is made in good faith,

: 3. The leading decision coanstruing this
statute is Berger v, United States, 255 U.S. 22
(1921)., 1In that case several persons had beea
indicted for violation of the Espiomage Act of 1917,
They filed an affidavit of bias and prejudice, which
was overruled by the district judge, The case
ultimately reached the Supreme Court after trial and
conviction, The Supreme Court, construing the re-
quirement that the affidavit must set forth facts,
said that », ., . The reasons and facts for the
belief the litigant entertains , . . must give fair
support to the charge of a bent of mind that may
prevent or impede impartiality of judgment,” 258
U.S. at 33-34, And, said the Court, the statute
means that ®, , . the tribunals of the country shall
not only be impartial in the controversies submitted
to them but shall give assurance that they are ime-
partial, free, to use the words of the section, from
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any *bias or prejudice® that mi ht disturdb the norsal
tourse of impartial judgment” (emphasis added). 258
U.S. at 36. 2/ See alse Connelly v. United States
pistrict Court, 191 F.28 692 (C.A. 9, 19 .

On the basis of the Bergef case=-~the only
Supreme Court dccisiom concerning the necessary con-
tent of the affidavit--a strong case Can be made ia
support of disqualification of Judge Cox. The general
tone of his letter, teken as & whole, surely reveals
hostility toward mot just Mr, Doar personally but

toward the Government®s civil rights cases in general,
It suggests that the #political goals™ which motivate

~ such suits are in Judge Cox's nind unworthy goals.
There would seem to be no other reason for him to

_charscterize them as *political,™ an expression which
instantly brings to mind the common Southern charge
that the Administration®s civil rights progranm is
motivated solely by a desire to win Negro votes, -
All of this is highlighted by the sentence which reads.
that "I spend most of my time fooling with lousy ceses
brought before me by your department in the Civil

»n .

Rights field « « « o

These expressions in Judge Cox s letter,
it would seem, "give fair support to the charge of &
bent of mind that may prevent or impede impartiality
of judgment."” They hardly comport with the Berger
rule that the judges "shall not only be impartial™
but “"shall give assurance that they are impartial"®
and *free . . . from any bias or prejudice?® that
might disturd the normal course of impartial judgment,.”

. If, therefore, Berger v. United States
stood alone, it would seem that a sound basis exists
upon which to seek to disqualify Judge Cox,

-

2/ The Berger case also reiterated the holding of

Ex parte American $Steel Barrel Co., 230 U.S. 35, that
", . . the bias or prejudice which can be urged
against a judge must be based upon something other
than rulings im the case.,” 255 U.S. at 31, 8ee also
United States v, Lattimore, 125 F. Supp. 295 (P.D.C.,
1954).
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. 4, The lower courts, however, have in the
forty years since Berger given the statute a more
restrictive interpretation. :

: (a) It has been held that for the United
States to disquelify a federal judge the judge must
be biased, not simply against a class of government
cases, but against the government itself, United

States v. 16,000 Acres of Land, 49 F., Supp. 643
(D.Ean. 1942). That case was a condemnation proe
ceeding. Apparently the affidavit filed by the
government charged the Judge with hostility te
condemnation suits. The court said (49 F. Supp. at
650, 651)s.

Inpersonal prejudice resulting
from a judge®s background or
exper ience or prejudice against
a particular type of litigation
is not prejudice within the nesne~
ing of the statute. . . . [The
affidavit would have to show that)
the judge . . . has a personal
bias and prejudice, not against a
certain class of cases conducted
by the Unjited States of America,
but a personal bias and prejudice
against his ownAgdvernment ias
and prejudice in order to be
personal in the meaning of the
statute, is not subject to divi-
sion. It cannot be subdivided,
It is entire, ., . . It cannot de
sajid to dbe personal if it applies
only to a class of cases, for in
that event the prejudice instead
of being personal would relate to
the nature of the proceeding
itself (eaphasis added).,

Compare Johnson v, United States, 35 F.2d 355 (W.D,
Wash., 1929) (hostility to war risk insurance suits
or claimants).




; If 16,000 Acres is correct, it would seem that
we cannot disqualify Jjudge Cox because of alleged bias
against civil rights cases alone, But the rationale of
16,000 Acres seems dubious at best, Where the goveranment
claims bias it seems absurd to zequire proof of hostility
to it per se, proof which as s practical matter could
hardly ever be obtasined even in the rare case im which
such generalized bias might exist, If, for example,
Judge Cox had said, "I am implacably and unalterably
opposed to Negro rights and im particular to Negre voting,”
I cannot believe that the Supreme Court would bhold this
biss to de insufficient to disqualify,

: (d), 16,000 Acres of Land also indicates that
we will have dif??tnlty buttressing our case by pointing
to the intemperate and insulting personal references used
by Judge Cox in referrimg to John Doar's tacties, intellect,
and perception, Im 16,000 Acres the court said that
“neither irritatiom upon the part of the judge nor comments
upon judicial tactics of a party or his counsel are sufficient
to show personal prejudice, whether such comments be discreet
or indiscreet.,” 49 F, Supp., at 650, Moxe specifically,
the court said (14, at 644); :

Complaint is made that after the hearing
of the motion ., . , the court remarked to
one of the [government attorneys), in the
corridor outside of the courtroom, that he
was 3 pettifogger, and had beem pettie
fogging for two hours and 2 balf, The
court®s statement was a judicial conclusioa
based upon the :esentatgon of the motion
e o« o Just concluded, ., . . The Temark
indicated no personsl biass either against
the United States or against counsel, It
was merely & criticiss of the lengthy
presentation of a motion which could have
been presented in a short ti-c.<_2/

3/ Much the same disposition was made of the government®s
objections that the court had described a government motiom
a8 "unreasonable and unwarranted;” that government motiom
"did not know there was a war on3” that governmeant counsel
was trying to “cover up evidence;™ and that government
counsel was taking unfair advantage and had tried to put
mislezding material into the record, Id, at 653-.654,
.Accord: Beecher v, Federal Land Bank. 153 F, 24 9 A,

: 5. » 87 (C.A
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Based uponm 16,000 Acres, thean, Judge Cox would
be entitled to find that his criticism of Nz, Doasr®s
tactics were merely "judicial comclusion[s]” draws frem
" what Mz, Doar had dome and said orally and by letter,

and therefore d4id not amount to "bias and prejudice.” 4/

(e). Another answer of Judge Cox te our contes~
tion that his description of our civil rights cases as
"lousy™ shows prejudice is that he merely meamt that, on
the basis of the svidence he has scen in the cases hc
"gpend[s] wost of [his] time fooling with,” it was his
view that the cases simply had no legal merit, And there
is authority for the view that a judicial opinion formed
even in other lawsuits is not a basis for disqualification,
Cf, Ferrari v, United States, 169 F, 24 353 (C.A, 9, 1948)3
Craves v. U nitemr. 24 605 (C.A. 1, 1927),

5. The three cases I have found which bhave held
uffidavito of bias and prejudice to be sufficieant to
disqualify all involved accusttionl more serious than we
would be able to make,

In Connelly v, United States District Court, 191
F, 24 692 (C.A, 9, 1951), defendants had been indicated
under the Smith Act, The judge had previously beem involved
as & United States Attorney in investigating and prosecuting
Communists, and had 2lso made speeches to the effect that
Comnunists intended to destroy the governmeat, and that osme
of the petitioners was a Communist, He had also said to
defendants' counsel that he was sorry to see the attorney
get mixed up with the "Commies”, The court of appeals dis~
qualified the district judge, 1In so doing the court
reiteriated the language of the Betiet case that judges
aust "give assurance that they are iwmpartial,™ and went oa
to says

It is not emough that the judge, despite
his predetermination of essential facts,
may put them aside and conduct a fair trial
but that there also shall be such am
atmosphere about the proceeding that the
public will have the "assutancc“ of fairness
and impartiality,”

4/ It would seem, however, that Judge Cox®s criticisas of
Our tactics are interwoven with his views about civil rights
cases in general,




And in Berger v, United States, supra, the
Supreme Court held am affidavit sufficient nEIci chazged
the judge with having publicly said, in effect, that

most German-Americans were traitors, because this “bent
of mind”™ would interfere with a trial of s case under

the World War I espionage act, See also Chafia v, United
States, S F, 2d 592 (C.A. 4, 1925) (purpose to convict)y
Cf. Refoir v, Lnnaing Prop Forge Co,, 124 F, 24 444,

444-343 (C.A, 6, 1642),

These cases, contrasted with the decisions is
.which disgqualification has beeam refused, suggest & rather
stiff standard for passing upon affidavits of bias amd
pre judice,

6, Insofar as the legal basis for filing aa
affidavit of bias and prejudice is concerned, uy conclu=-
sion is that, while the answer is doubtful, we are by no
mesns precluded from making an attempt to disqualify Judge
Cox, Our principal suthority would be the broad language
of the Berger case,

7. The procedure for filing an affidavit for
bias and prejudice is as follows: The judge whose »
impartiality is challenged passes upon the legal suffi- =
ciency of the affidavit, He may not examine the truth A
of the allegation, If he finds that the allegations set
forth a case of bias and prejudice, he must step aside,

Berger v, United States, supra, If not, he overrules
the motion, In the latter event, his action may be
reviewed before trial by writ of prohibition, Connell
v, United States District Couxrt, 191 F, 24 692 (C.A, ‘,
1951); In re Union Leader Corp., 292 F, 2d 381 (C.A, 1,
1961);_5/ or, after trial, on appeal, Berger v, United
States, supra, Since the case is pending before = threee ¥ 4

o
x

Judge court, and since the All.Writs Act (28 U,.S5.C. 1651)
is the authority for granting writs of prohibition, such
8 writ would apparently have to be sought in the Supreme
Court, which is the only court having ultimate appellate
Jurisdiction over the case, ) o

5y
o
i
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S/ But see Green v, Murph 239 F, 24 591 (C.,A, 3, 1958)
{3=3 decision refusing to i:sue vtit); but Cf, Alb;:t v,
United States District Court, 283 F, 24 61 (C.A, 3, 1960),




8, There are strong practical objections to ss -3

effort to disqualify Judge Cox, He personslly would rule g

upon such & motion, and if he denies it--which he could g,

well do under the decided cases~-our only real alternative o

would be to seek 8 writ of prohibitiom im the Supreme Court, o

(Obviously, if we did pot pursue that remedy, we would not -
want to raise the question oam appeal im the Supreme Court =
- for at that stage our goal wong be & ruling on the merits -
of the case), This would take tiwme and in the meantime the -
case in the district court would no doudbt not proceed to -
trial,

Moreover, even if Judge Cox disqualified himself
or we succeeded in obtaining & writ of prohibitionm, the
likely result is that Judge Mize or Judge Clayton would
replace him, This would be detrimental to us because ¥
Judge Cox is probably inclined to try the case while Mite ¥
or Clayton would probably be imclined to delay it, 1Ia any E
event, both Mize and Claytom are st least as hostile to &
us a8 is Judge Cox, The three-judge statute does not appear 2
to permit Judge Tuttle to sssign a third circuit judge to
the panel as a replacement for Judge Cox, 28 U.5.C., §2284(1)
provides that:

- The district judge to whoa the application
for injunction , ., . is presented shall
cowstitute one member of such court,

While this provision does not say what shall Bappen if the

district judge "to whom the application , . . is presented® =
is unable to sit, its clear intent is that at least one of -
the three judges shall be a district judge., 1In any eveat, -

considering the receat reshuffling of this panel, it is E:
highly unlikely that we may expect a circuit judge to dbe 3
sssigned to this case,

Finally, if we charge Judge Cox with bias towards
civil rights cases im general, logic would compel us to
challenge him in every case we have before him, Cf, Cole v,
Lewis, 76 F. Supp, 872 (S.D. Calif, 1948), 1Indeed, if be 3
disqualifies himself on this ground, or if an appellate 2
court does so, he would be morally compelled to step out E
of every one of our cases. The result would be that sither
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Judge Mize or Judge Clayton weuld sit om all of our -

suits, I can think of no sound resson why we should
seek such a result,

9. Because of these practical considerations,
1 recommend that we should mnot attempt to disqualify
Judge Cox, :
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Honorable william Izrold Cox

Jistrict Juigs :

Jnited States District

Southern District of Mississippl = -
Jackson, Mississippi

Re: U.S. v. Missiseippi X
C. A, ilo, 3312 ‘

Ddecar Judge Coxs C -

Your letter of Cciolaer 16 to ir, Doar in reply to
his letter of October 12 to the Court asking for a
trinl date in the above casc has been brought to xy
parscnal attention. '

I wvas quite frankly shocked by the language and
tone of your letter which was addressed to one of the
finest trial lavyers in the Tepartmeat of Justics.

After careful consiceration, I have ceciéed to call the
letter to the attention of the 5Stanéing Comnittee on
JSederal Judiciary of thes American Bar hssociatien.

I am also sending co ics tc e Zormer chairman and to

the former wowber of the Fifih Circuit of that Cocumittee,
both because they were responcibla for investigating

and reporting to me on the qualiiications of all potential i
judicial appointments in the Circait, incluéing your owa, ‘
and because they are, respectivoly, I'ast President v ‘ o

and Presidente-Elect of the American College of Triaml
Lawyers.,

Very truly yours,

Attornay Genreral )




